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Abstract

Globalization has generated a mismatch betweendbjge of the activities of international economic
actors such as Multinational Enterprises (MNESs)icWwhs increasingly trans-national, and the scope
of action of social actors (trade unions, NGOs,sconers’ organizations), which remains largely
embedded at the national level. This mismatch l¢éadssystemic disequilibrium between, on the one
hand, the power of the private profit-driven act@sd on the other hand, the action of civil sgciet

aimed at an equitable distribution of the benefftglobalization.

As a response to the above-mentioned mismatch battixe “global” and the “national” levels (and in
the absence of international top-down regulatotipaf numerous private initiatives have aimed at th
creation of “soft” accountability mechanisms for B8l Most of them build on the notion of
Corporate Social Responsibility (CSR) which focuses self-regulation for the promotion of
sustainable development objectives. Among thesehamems, a small number of cross-border
instruments referred to as “International FramewAdteements” (IFAs) or “Global Framework
Agreements” (GFAs), have emerged since the lat®4.9%As present a particular interest from a
“global governance” perspective because in additidmeing self-regulatory initiatives, they congiit

the outcome of trans-national negotiations betwiadividual MNEs and Global Union Federations
(GUFs), i.e., international workers’ organizatiomsually operating at the sectoral level. They are
aimed to establish “a formal ongoing relationshigivieen the multinational enterprise and the global
union federation which can solve problems and worthe interests of both parties”. IFAs are meant
to promote a number of sustainable developmentiples by organising a common labour relations
framework across the worldwide operations of theBvisovering not only the operations of the MNE
subsidiaries but also its subcontractors and seigpli

IFAs are increasingly the subject of analysis idigyoand research circles, including under the
impetus of international public institutions suchthe International Labour Organisation (ILO) and
the European Union (EU). This interest stems byfdlbethat these instruments are seen as introgucin
an important industrial relations dimension to¥b&intary social practices of private for-profitaics.
Contrary to earlier practices (e.g., CSR codesasfdact), IFAS’ monitoring is joint; IFAs make
explicit reference not only to the protection ofvieonment and local communities, but also to
international labour standards, including fundarakitO Conventions on freedom of association and
collective bargaining. Better, some of them go belythe mere objective of creating a “space to
organize”, in order to address issues usually adeckin the context of “collective bargaining”,.i.e
terms and conditions of employment of the globabla force employed in the supply chain of an
MNE.

In short, IFAs possess certain revolutionary fesgubeing themselves a response to a challenging
development like globalization, which often putsoimuestioning traditional conceptions of notions
such as collective bargaining, industrial relatidngernational/ labour law and legal obligatiombe
paper examines various innovative features of IF&& makes a first attempt to provide answers,
from an ILO perspective, to two interrelated questi often raised with regard to IFAs: can they be
described as collective bargaining outcomes? Andtvid their value in the process of building a
transnational industrial relations framework? Answéo these two questions might be key in
assessing the potential of IFAs in promoting glopavernance for sustainable development, and
addressing the need for policy coherence and netwgrahips.
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International Framework Agreements for Sustainable
Development: a critical assessment:

Konstantinos PapadakisGiuseppe Casaldand Katerina Tsotroutli

One of the asymmetries generated by globalizagsides in the fact that while the scope of action o
multinational enterprises (MNES) is increasinglglmil, workers’ terms and conditions of employment
continue to be determined primarily at the natideskl and to vary widely from one country to the
other. As noted by the World Commission on the &ddimension of Globalization, in the absence of
a balanced multilateral framework for investmehgre is a risk that countries may be pushed by
competitive bidding for investments to offer corgieas that go too far in reducing the overall
benefits and impede the fair distribution of thbeaefits (WCSDG, 2004: 86 para. 389). One may add
that under such conditions, workers and their trad®ns may not be in a position to bargain
effectively, if at all. This paper examines intaional framework agreements (IFAs) as one possible
way to overcome this asymmetry.

IFAs are understood as the outcome of negotiatlmtsveen individual multinational enterprises
(MNEs) and Global Union Federations (GUFs), i.eteiinational workers’ organizations usually
operating at the sectoral level. IFAs aim to esshbla formal ongoing relationship between the
multinational enterprise and the global union fatien which can solve problems and work in the
interests of both partie§"They are meant to promote a number of principfdstmur relations and
conditions of work —notably including freedom ofasiation principles— and to organize a common
labour relations framework at the cross-borderlléve, across the worldwide operations of the MNE
often covering not only the operations of the MNE(sidiaries but also those of its subcontractors
and suppliers.

Being a response to globalization, IFAs constituteinnovation in relation to traditional notions of
industrial relations, collective bargaining, intational/labour law and legal obligations. This pape
attempts to compare IFAs to traditional collectbaggaining instruments as these have been described
in the Collective Agreements Recommendation, 198. (91) of the International Labour
Organization (ILO). Through this comparison we stgegrovide an answer, from an ILO perspective,
to a question often raised with regard to IFAs: tey be described as industrial relations instmnisie
akin to collective agreements? And if so, what ddug their potential contribution to the process of
building a transnational industrial relations framoek? Answers to these two questions might be key
in assessing the potential of IFAs in promotingbglogovernance for sustainable development, and
addressing the need for policy coherence and netngyahips.

IFAs as industrial relations instruments from an ILO perspective

IFAs have generated much enthusiasm within thearebeand policy community, not least because
their negotiation, content and implementation psscare reminiscent of collective bargaining
processes, adding an important industrial relatialisiension to previous corporate social
responsibility (CSR) practices (see, for examplalliy 2008; Hammer, 2008; ICFTU, 2004: 95;

! paper to appear in Papadakis K. (ed.) (forthcoyaingss-border social dialogue and agreements: An gingrglobal
industrial relations frameworkanternational Institute for Labour Studies (IILE)D: Geneva.

International Institute for Labour Studies (IIL®)ternational Labour Organization.
Social Dialogue, Labour Law and Labour AdminigtratDepartment, International Labour Office.
International Labour Standards Department, Intégsnal Labour Office.

According to the ICFTU, http://www.icftu.org/disgidocument.asp?Index=991216332&Language=EN, accdssédtober
2007.

“[Algreements between international trade uniogamisations and multinational enterprises on b&tsaced principles - can
be seen as the start of international collectivgdiaing” (ICFTU, 2004: 95).
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European Union (EU), 2005; and Laulom, 2007). Ase$y of IFAs from a legall/institutional
viewpoint are provided in Sobczack (2008) and Dna@008) who examine this question primarily
from the point of view of the resemblance of thesg¢ruments to “collective agreements” as these are
defined in national contexts.

In this section, we explore IFAs and their relasioip to collective bargaining and agreements from
the viewpoint of ILO instruments, and in particyl#ne Collective Agreements Recommendation,
1951 (No. 91) (ILO, 1996a: 656; hereinafter Recomdagion No. 91). This instrument was prepared,
like all ILO standards, on the basis of a compsaeatinalysis of law and practice of ILO member
States with regard to collective bargaining; it stitates the outcome of tripartite discussions unde
the auspices of the ILO, and was adopted througfpartite two-thirds majority vote at the ILO
Conference. It thus provides a synthesis of therdid elements of collective bargaining from a
comparative perspective endorsed by a tripartieudision and vote.

While this instrument is primarily addressed to gowments, nothing prevents private actors from
taking account of therinciplescontained in it in their voluntary practices, espby as it has been
prepared with the active participation of employarsl workers’ organizations from all ILO member
States.

Definition/parties

In para 2(1) of Recommendation No. 91, collectiggeaments are defined dsill agreements in
writing regarding working conditions and terms afoyment concluded between an employer [...]
or one or more employers’ organisations, on the lmrad, and one or more representative workers'
organizations [...] on the other.”

At first sight, IFAs satisfy this enumeration ofetlkessential constitutive elements of a collective
agreement. IFAs are undoubtedly “agreements” adigohpoy their name and they are jointly
negotiated and concluded through signature of dtemritext by an employer and a workers’
organisation.

The parties to IFA negotiations are usually the MiR&agement at headquarters (holding company)
and GUFs. This seems to correspond to the referen€ecommendation No. 91 to negotiations
between an employer and one or more workers’ orgéinns® However, certain unresolved questions
arise as to the representativeness of the pastigsch negotiations. Recommendation No. 91 refers t
“representative” workers’ organizations. Moreov@relevant ILO instrument, i.e., the Promotion of
Collective Bargaining Recommendation, 1981 (No.)1@BO, 1996b: 97), indicates in para. 6 that
“Parties to collective bargaining should provideeithrespective negotiators with the necessary
mandate to conduct and conclude negotiations, sutijeany provisions for consultations with their
respective organisations.”

In general, one may observe an asymmetry betweescthpe of authority or representativeness of the
two sides to negotiations and the scope of coveragee IFAs. The latter are meant to cover all MNE
subsidiaries, as well as the corresponding urfibiawvever, as negotiations take place at headgsarter
level, there is limited involvement, if any, of theanagement and unions present in local production
units who, moreover, are not signatories of theaiguent. On the union side, GUFs traditionally play
the predominant role in the negotiation and sigmatf the agreements given that involving all

For a study of the recognition of the binding mataf unilateral/moral commitments by national ¢etm France, see
Trébulle, 2007.

A relevant question in this context concerns tygrapriateness of coupling the negotiation of thesmesnational instruments
with the possibility of organizinransnationalcollective action undertaken in different courgrag the same time.
Bercusson (2008) sheds light on this issue by examihe European Court of Justice decisiohawal andViking.

Warneck (2007) provides an overview of ad hoc soiig action undertaken at the EU level. Howevsrit stands today,
Article 137(5) of the Treaty Establishing the Eugap Community seems to exclude any regulatory campetregarding
the right to strike. Empirical research on trangmel collective negotiations and collective act{erg., Da Costa and
Rehfeld, 2007) has demonstrated that with few ei@meptisuch as the highly unionized automobile itgiisin the absence
of a clear regulatory framework and roles for tiféetent actors, effective collective action is ikely to develop further in
Europe.

Electricité de France (EDF) (in 2005) and Arcdlar2005) are examples.
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national and local unions concerned by the operatiof the enterprise would be practically
impossible’® Furthermore, the negotiatiomever include the management of national operations
(although anecdotal evidence shows some informadudtations).

The issue becomes more complicated in cases wiiée &im to cover third parties, including
suppliers, contractors, subcontractors, and joémtwres that have only an indirect connection & th
IFA and no participation whatsoever in its negadiat In most cases, enterprises commit themselves
to informing and encouraging subcontractors or Beggpto respect the provisions of the agreement.
Provisions used include phrases such as “the grilipnd the relationship with suppliers who fail t
comply” or “business partners will be encouragedesgpect the principles laid down in the IFA”.

Sobzack (2008), studies ways to address the questionandate and overcome the problems that
might be raised with regard to the issue of repreedveness.

Content

As noted above, para 2(1) of Recommendation Nod&fines the content of collective agreements as
focusing on *working conditions and terms of employment [...].”

IFAs usually contain a commitment by the companyrdaspect a number of principles of labour
relations and conditions of work. Hammer (2008)vides a detailed table on the substantive
provisions of IFAs and various references mad&#slto international instruments, in particularQIL
Conventions.In particular, provisions in IFAs typically contaidauses focusing on two broad
categories of standards: (a) fundamental principled rights at work (freedom of associatfpn
collective bargaining, non-discrimination, abolitiof forced labour, elimination of child labour)dan
minimum terms and conditions of employment (workiimge, wages, occupational safety and health);
and (b) other conditions of work: mobility and iteld issues (e.g., transfer of pension entitlements)
training, job security, subcontracting, and redtrtiog® It would appear that while the former
category responds to concerns by workers’ repratiees, the latter addresses MNE’s concerns.

It is important to emphasize that IFAs addresseassaf conditions of work from the point of view of
principle without entering into specific determiioais of these issues, for instance, a specific time
schedule or salary. Thus IFAs do not define spedéirms and conditions of employment, as
traditional collective agreements do, but rathecut on the general framework within which
management and unions can develop harmonious nusiations. In the first place, by reaffirming
the MNEs commitment to fundamental principles @ettom of association and collective bargaining,
IFAs encourage the establishment and developmetna@dé unions in local MNE subsidiaries. In the
second place, they set the organizational basigergog the relations not only between central

In almost half of the IFAs reached by the thiichester of 2007 national unions had some (not celrgmisive) involvement
in negotiations. In addition, many IFAs are ingidtby EU federations and European works councWg@E). The most
comprehensive “stakeholder” participation can henfbin the 2005 EDF agreement, which involved Bus and 20
national unions.

In the chemical, mining and energy sectors, roughlf of IFAs refer explicitly to “contractors arsdippliers”. The IFA of
the ENI group covers the whole group includingcitetractors. The same is the case for TelefonidaGiFrE whose IFA
applies to “all activities, contractors and supfieThe Merloni (2001), Rhodia (2005), Arcelor (Z)Pand PSA Peugeot
(2006) agreements explicitly refer to the consegasiof non-respect by a supplier/subcontractohydiieg termination of
contract.

However, it should be noted that provisions reiaydthe protection of workers’ representativeshia éxercise of their
functions in enterprises are less frequently meetib For example, reference to the key ILO Converlo. 135 on
Workers’ Representatives is specifically mentiorredrily half of IFAs.

Some IFAs contain a clause on the role of sog@bdue in times of industrial change or anticipatof organizational
change, with a view to mitigating the impact ofsbe&hanges on employment benefits and working tiondi Ideally, these
agreements encapsulate three principles: (a) tf@@ation principle — taking into account the inspaf changes on workers
beforestrategic decisions are made (on, for examplesiments, mergers and acquisitions, and restrags)i(b) the
principle of information provision for guidance ialbgue on both economic and social stakes andipessays to address
them; and (c) the principle of mitigation of soatainsequences for local communities and the ecanequiilibrium of the
region potentially affected by industrial changeirical research oBuropeanframework agreements shows that some of
these agreements might have contributed to a smottinsition in times of industrial change (see,eéxample, da Costa
and Rehfeldt, 2007; ICFTU, 2004). Such consideratinight have even constituted an important incerftivehe
management of enterprises in reaching IFAs.
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management and GUFs but also between managemenn@rs throughout the MNE structure in
different countries and at different levels.

As indicated by the ICFTU “[A core] feature of tagreements is that they establish frameworks of
principle and are not detailed collective agreemehey are not intended to compete or conflichwit
collective bargaining agreements at national leveleed, they are intended to help create the space
for workers to organise and bargdifiCFTU, 2004: 95; emphasis added). Therefore,dFfave a
broad perspective that corresponds at best to thtuthnal structuring” type of bargaining (see hex
section); they do not go as far as discussing Bpdanefits and conditions: this would require aren
in-depth “distributional” type of bargaining, whichsually takes place at other levels (national,
sectoral, enterprise etc.).

In most cases, an IFA draws on pre-existing sejtHatory tools developed by the enterprise
concerned, such as unilaterally adopted corporatiesc of conduct aimed at ensuring an ethical,
transparent and environmentally sound businessumnid could therefore be argued that enterprises
that have signed an IFA have in a way transformear t“unilateral” codes into “negotiated”
instruments. If so, these instruments could be sesebringing about a qualitative transformation of
pre-existing codes in three interrelated respdefsbeing joint instruments, IFAs expressmmon
interests on both sides of the enterprise, andhemefore viewed as carrying more legitimacy than
unilaterally adopted management-driven codes; (bgytpromote commitments concerning
fundamental principles and rights at work, in matar, freedom of association and collective
bargaining’, as well as terms and conditions of employmenttremy to codes that focus more on
environmental or broad ethical corporate principlég they draw on international instruments,
contrary to codes of conduct, which usually reflactcommitment to respect the relevant national
legislation in the countries where companies operdtl) IFAs are much more detailed and
comprehensive instruments than codes, in particolé@rms of scope of application and follow-up;
and (e) they are subject to joint monitoring (safving section).

Machinery for monitoring and dispute settlement

Para 1(1) of Recommendation No. 91 provides‘{nalachinery appropriate to the conditions existing
in each country should be established, by meansgogement or laws or regulations as may be
appropriate under national conditions, to negotieaclude, revise and renew collective agreements”
according to para. 1(2) “[tlhe organisation, methad operation and functions of such machinery
should be determined by agreements between thiepartby national laws or regulations, as may be
appropriate under national conditions.” Paragrajpihovides that “[t]he supervision of the applicatio
of collective agreements should be ensured by thelayers' and workers' organisations parties to
such agreements or by the bodies existing in eaghtry for this purpose or by bodies establisadd
hoc” Another relevant provision is in Paragraph 6,ickhprovides that[d]isputes arising out of the
interpretation of a collective agreement shouldliemitted to an appropriate procedure for settlémen
established either by agreement between the patibyg laws or regulations as may be appropriate
under national conditions.”

It appears obvious that certain references in Paphg 1, 6 and 7(e.qg., legislation for the negaotiat

of collective agreements, laws or regulations apulie settlement as well as national bodies for the
supervision of the implementation of collectiveegnents), cannot be transposed to the case of IFAs,
which are instruments of their own kind, destine@pply across jurisdictions, to all the subsidiari

of an MNE and often to its subcontractors and depplNevertheless, the reference in Paragraph 1(1)
of Recommendation No. 91 to the establishment ohazhinery by agreement of the parties to
“negotiate, conclude, revise and renew collectiyeaments” strikes at the heart of IFAs, all of ethi
contain provisions on the establishment of suchhinecy.

Moreover, the reference in Paragraph 7 to joinestipion of the parties’ agreement corresponds to a
significant feature of IFAs (which also representse of their main differences from other self-
regulatory instruments, such as codes of conduathely the fact that IFAs attribute to the signator

However, provisions regarding the protection ofkess’ representatives in the exercise of theicfioms in enterprises are
less frequently mentioned. For example, refereadké key ILO Convention No. 135 on Workers' Représsives is
specifically mentioned in merely half of IFAs.
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the power of implementing and monitoring their agnent, and adopting corrective action in cases of
violation.

Having said this, certain important differencessexvetween the mechanisms envisaged for the
negotiation/renewal of IFAs and those relevant dtlective agreements. Because as noted above,
IFAs aim at setting a general framework for thent@mious development of industrial relations
throughout the operations of an MNE, the mechamemsaged for the negotiation and renewal of the
agreement does not focus on the revision of theitFAe same manner as the revision of a traditiona
collective agreement. The latter would focus onegeiation of wages and other conditions of
employment; the review of IFAs would appear to foan remedying the shortcomings that might
impede MNE-wide effective implementation of IFAsteafa few years of monitoring. Thus, the
guestion of renegotiating IFAs is inextricably bdurp with that of monitoring their application.

The monitoring and internal dispute settlement pduresset up by each enterprise in view of
promoting IFAs are key for the possible consoliolatiof this practice which has accelerated
considerably in recent years (more than half exgstiFAs were adopted since 2004) and its evolution
in the future. IFAs generally introduce three impaot tools: (a) joint monitoring committees thag ar
composed of management and workers’ representatimdsthat are intended to meet at regular
periods in order to assess progress or deal witHicts;'® (b) proactive strategies aimed at creating a
managerial culture respectful of the IFAsand (c) the adoption of incentives for workers’
representatives at local, national and cross-bdedets to report violations.

To our knowledge there has never been a case whehea provision was used. Perhaps because most
IFAs are recent instruments, joint review meetidgsot currently seem to be held regularly, pogsibl
hindering regular follow-uf#

One may suggest that the principle of subsidiarstyrelevant to the issue of monitoring and
implementation and IFAs. According to this prineiplvhich has been primarily relied upon in the
context of the EY, the central authority has a subsidiary functjgerforming only those tasks which

cannot be performed effectively at a more immedaatéocal levek® A possible transposition of the

subsidiarity principle to the implementation andnioring of IFAs would be dictated by pragmatism
and aim at the effective implementation of IFAsn@@nagement would otherwise find it difficult to

monitor the application of its IFA in all its opéians (the same would apply for GUEdn that case,

Most of the IFAs contain this commitment. The 2@IB3F, which involved four GUFs and 20 national urspset up a
follow-up body (Consultation Committee on CSR) compase28 members, including delegation from China.

E.g., training for local managers regarding th& tenstitutes the best availaldg-antetool. Performance indicators through
a reporting system are a goextpostpromotional instrument, and several recent IFAshestablished such procedures. For
example, PSA Peugeot in 2006 has created an IEAnmation kit for local managers, informing them abtheir duties and
rights under the IFA, and has set 20 performandieators on the basis of which local managers h imput from unions —
report annually on progress. EDF’s IFA of 2005 edmd similar procedures.

E.g., Veidekke in 2005.

Empirical research conducted by the IILS on thglasGold agreement of 2002 shows that despite gigiom for an annual
follow-up meeting, no such meeting was convened March 2007. Similarly, in the case of Merlonihigh was the first
agreement signed by the IMF in 2001, the first enpéntation meeting was held only in 2006. In additthere has been no
follow-up action, or only very patchy, in the cagd’rym (2003) and Rheinmetall (2003) (see IMF, 2006

“The Community shall act within the limits of thewers conferred upon it by this Treaty and ofdhgectives assigned to it
therein. In areas which do not fall within its exsive competence, the Community shall take actioaccordance with the
principle of subsidiarity, only if and in so far tiee objectives of the proposed action cannot femntly achieved by the
Member States and can therefore, by reason ottile er effects of the proposed action, be bettieiesed by the
Community. Any action by the Community shall not ggytind what is necessary to achieve the objectif/#gTreaty.”
Article 5 of the Consolidated Version of the TreBstablishing the European Community (EC Treaty),d2ffiJournal C
325/41-42, 24 December 2002tp://europa.eu.int/eur-lex/lex/en/treaties/daid2E/htm/C_2002325EN.003301.html
accessed 10 December 2008).

According to the Shorter Oxford English DictionaFjfth Edition.

The EDF agreement refers explicitly to this pnoei “the agreement is intended to be both proagtivits commitment to
universal principles applicable group-wide, andgpmatic in its implementation of the principles atiupin full respect for
cultural, social and economic differences. Basedumt universal principles and commitments appleabtoughout the
entire EDF Group, each company shall have to defiaeconditions of their local application and ieplentation, in
compliance with the principle of subsidiarity amdaiccordance with its economic, cultural, profesai@r regulatory
characteristics “(EDF, 2007: preamble).
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subsidiarity would entail that MNE management leatree task of implementing the IFA to the MNE
subsidiaries (or even subcontractors and suppligisiie maintaining its authority to intervene in
cases of violation and non-respect of the prinsiglmbodied in IFAS. The same would apply in the
case of the union side to an IFA, where GUFs woellg on their affiliates (sector-level unions), and
enterprise unions. Further research would be neeal@kamine the possibility of transposing this
principle from the (public) EU context to that &fAs as well as the implications of this principte f
the effective implementation of IFAs on the growsmtl the safeguards that might be necessary in
order to ensure that the commitments of the paati¢ise central level are not undermined in any.way

A related issue is that of resources dedicatethe¢arnplementation of the agreements, in particular,
their monitoring and active promotion among locanagers and subcontractors and suppliers. The
amount of resources allocated by the MNE to promgoéin IFA could constitute a major indicator for
assessing the intention of the employer to be baugdod faith by the agreemefiin the absence of
such commitment, the burden of follow-up falls Elggon the shoulders of GUFs (or even NGO4).
would appear, however, that GUFs and their afészat the national, local and enterprise levelyar
have sufficient resources for titsThis issue is even more important if one takes axtcount that
IFAs rely largely for their success on awarenessing mechanisms and campaigns rather than legally
binding and sanction-driven procedures.

Existing, well-resourced fora established for infiation and consultation purposes, such as the
European Works Councils (EWCs), might well be usafupart of the machinery for monitoring and
follow-up of IFAs as well as resolving interpretatior implementation disputes, if they are given an
explicit mandate to this effect. For the time belmayvever, EWCs can perform this function only ad
hoc, as they lack such an explicit mandate.

World works councils might offer a more appropriptatform because of their global scope, provided
that the Councils are clearly authorized by theigsito monitor the IFA and are regularly convehed
(some IFAs give them an explicit mandate for dimegtresentation of an MNE's global labour force).

For example, the Veidekke IFA states that in tenéof complaint or an infringement of the agreemthe complaint
should be raised firstly with the local site mamagat. If the complaint is not resolved, it shoutdrbferred to the
appropriate national union, which will raise theuie with the company’s regional president; andillfreot resolved, the
complaint will be referred to the IFBWW Geneva doffievhich will raise the matter with the companysmorate
management. Similar procedures can be found aldwiNorske Skog and SCA agreements.

One of the most interesting IFAs in this respedhie one concluded at the Greek telecommunicatiompany OTE (2001)
which makes a clear and detailed provision forues® allocation in organizing the “joint annual rtieg’. The costs arising
from implementing the agreement are borne by therprise and include travel and accommodation 10F@epresentatives
(UNI). The EDF, Falck, and Club Méditerranée agre@sibave similar provisions. The texts of theseagrents, however,
rarely refer to the actual costs of monitoring, iempentation and evaluation.

As the Chiquita example demonstrates, collabordigiween the union movement and NGOs can be viagtiee and a
major incentive for the management of MNEs in étigkFAs (Riisgaard, 2004).

As the International Metalworkers Federation @iéF that has signed the greatest number of IFAsiitad'Experience has
shown that effective implementation requires sigaiit resources to conduct meetings, maintain misvand coordinate
activities. It is clear that the IMF does not haéve resources to itself manage this level of imgletation in all of the
companies with which it has signed IFAs” (IMF, 2006

EWCs in principle perform an information and cotatibn function regarding the European operatidrth® MNEs
concerned (EWC Directive 94/45/CE: 5.1, 5.2, and Bg\ertheless, EWCs have co-signed approximatelfFAS (and
approximately 75% of the all joint texts signedass Europe according to Pichot, 2006) and are adguised as fora for
assessing progress made in the implementationAsf (for example, Bourque, 2005). The negotiating renaitoring
functions of EWCs clearly go beyond their originandate attributed by the 1994 EWC Directive. Thietas currently in
the process of being amended.

The agreements of Hochftief (2000), VolkswagerD@QDaimler Chrysler (2002) and Renault (2004) fdlyriavolved
their world works councils in the signature of th€iAs. Conversely, the IFAs of Endesa (2002), Taiéfa (2000), OTE
(2001), Chiquita (2001) and Danone (1988) have ggered by international trade union activisnially aimed at
establishing world works councils (Schomann et2dlQ7). On some occasions, MNEs have taken spstéffis towards
setting up a world works council in order to moniamd implement IFAs more effectively. This is raiethe case of the
Peugeot PSA agreement of 2006.
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It might therefore be interesting to study in mdedail the regularity of the meetings and the foHo
up of recommendations taken in world works courtils

Scope/binding character

Para 3(1) of Recommendation No. 91 provides‘@atlective agreements should bind the signatories
thereto and those on whose behalf the agreemean@uded”.

Many authors emphasize that IFAs are not legallydinig instruments from a national legal
viewpoint, since they cannot be relied upon bef@gonal courts and lead to enforceable decisions o
the adoption of legal sanctions in the case ofingriementation

However, the fact that IFAs are not intended taddeed upon by the parties in judicial proceedings
does not mean that the parties do not have theitioteto be bound in good faith by their
commitments as reflected in these agreements. rime smountries, including the UK, a collective
agreement is not legally binding unless specificedlquested by the parties (which they rarely do);
such request is not made, the enforcement of tbkiftary agreement” hinges on the goodwill or
relative strength of the parties (Bamber and Shel@604: 514). According to Bruun (2004:39), “the
distinguishing feature of [the collective agreemnishits binding effect on the parties to the agneat,
irrespective of whether that binding effect [is] draeffective and backed up by legal or extra-legal
sanctions.”

In order to assess whether IFAs are industrialrunsénts akin to collective agreements, one has
therefore to assess the degree to which the pdetddound by these agreements and take the steps
necessary in practice to implement them in godaith fai

According to the ILO, good faith cannot “be impodmsdiaw” but rather, “[...] could only be achieved
as a result of theoluntary and persisterdfforts of both parties” (preparatory work of Cention 154
cited in Gernigon et al., 2000: 33 emphasis addadhis regard, the mere existence of an IFA could
be an indication of the voluntary and persistefares of the parties to negotiate the content chsan
instrument and of the parties’ intention to worlgdther for the IFA’s promotion and application. hi
in and of itself might provide an indication thaetelement of “good faith” is present and, therefor
that such an agreement does indeed constitute aingerrommitment. However, despite such
indications, there is little conclusive empiricaidence on whether IFAs are observed effectively by
the parties and whether corrective action is ircfica adopted in cases of violation. More rese&ch
necessary on this important point.

As a result of the lack of research on the effectmplementation of IFAs, especially in countriggw

a weak record in terms of labour standards, thereiy little information for the time being on the
impact of these instruments on improving workingdaitions, or promoting the principles of freedom
of association and collective bargaining. Some ¢tasmhave been reported in the 2004 Global
Report under the ILO Declaration on Fundamentahdisies and Rights at Work (ILO, 2004), and
show some positive impact, particularly in termspadmoting workers’ organizations at companies
such as Accor, Daimler-Chrysler, Fronterra, Stafbdlefonica and Chiquita (ICFTU, 2004: 100; see
also IMF, 2006; Lismoen and Loken, 2001; Riisgaa&@04; and Wills, 2002). Miller (2008)
documents the most recent example of positive ilnpadndustrial relations during the negotiation of
the first IFA in the textile sector.

In practical terms, for those involved in the négidn and monitoring of IFAs, the best possible
means of putting them to good use is raising avem®rof violations within the local or central
management of the MNE, so as to obtain progres$isages in the MNE management’s conduct (and
that of its subcontractors and suppliers). The ipdgg of having recourse to “name and shame”
strategies in the last resort, remains key in obtgicompliance.

Although the non-binding character of IFAs allomgsrole for tribunals or (labour) courts, in atdetwo cases IFAs contain
a reference to a competent tribunal. One, Arcelays that the IFA is governed by the laws of Luxeun, and that the
competent tribunals are in that country. The secBattk, refers to Danish legislation, but notlte tompetence of the
tribunals in that country. A question that remaghether courts in a specific jurisdiction andyrcompetent in disputes
arising out of the interpretation of IFAs, due leit voluntary nature, and above all whether tloegats have jurisdiction to
address issues that might relate to the situatidhim parties, often in other parts of the wofldxtraterritoriality”). See
Sobhczak (2008); on the legal implications of CSR c@ments, see Trébulle, 2007.
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Dissemination

Paragraph 8(a) of Recommendation No. 91 providast rihtional laws or regulations may, among
other things, make provision for *“(a) requiring @oyers bound by collective agreements to take
appropriate steps to bring to the notice of thekers concerned the texts of the collective agre¢snen
applicable to their undertakings;”.

Tanking into account that the reference in the alqmovision to national laws and regulations is not
relevant to the case of IFAs, it should be noted tRAs do not have yet a strong record in terms of
information dissemination. Company websites relitthd visibility for IFAs. In addition, there idttle
evidence that IFAs are systematically translatet ithe languages of all the countries where
companies operate, despite the existence of relguavisions in many agreemenritsThis may
adversely affect their dissemination among locahagers and unions. The problem of outreach can
become even more acute in respect of subcontraehods suppliers where the links with the
headquarters of the MNE or the GUF (the usual dists of IFAs) are weaker. Dissemination is key
both for assessing the “voluntary and persisteiottsfof both parties” to apply the agreement and,
many respects, the “good faith” of the partiesplement the IFAs.

*k*k

In the light of the foregoing it may be said th&At possess some, but not all, of the essential
constitutive elements of industrial relations ingtents akin to collective agreements. It should be
emphasized that IFAs are by no means the most adgdndustrial relations instrument at the cross-
border level. So far, one sector, i.e., the masdtitras been endowed with a fully-fledged intermetio
collective agreement on seafarers’ terms and donditof employment. The latest negotiated
collective agreement in this sector covers increasevage levels as well as changes in contractual
clauses to reflect the provisions of the ILO Manii Labour Convention, 2006. The adoption and
periodical renegotiation of a collective agreemarthis sector since 2003 has taken place agdiast t
background of the institutional framework of theDllserving to set seafarers’ minimum wages and
define other terms and conditions of employment tltis sector through ILO conventions and
recommendation¥.Compared to such a fully-fledged collective agreetrat the cross-border level,
IFAs are still an imperfect industrial relationsirument and their effectiveness remains to begatov
empirically.

The possible contribution of IFAs to the emergence of a cross-
border industrial relations framework

A further question to be explored concerns the mgatk contribution of IFAs to developing and
eventually institutionalizing an industrial relat®framework at the cross-border level. In thigieac
we address this question from an interdisciplinmint of view based on three sociological theooks
industrial relations (behavioural theory of labmegotiations by Walton and McKersie), politics
(world polity/culture globalization theory by Badind Thomas) and law (sociological objectivism by
Scelle).

E.g., Lukoil in 2004.

3%n particular, the ILO Joint Maritime Commission joetically recommends the minimum wage for an abkfarer under
the Seafarers’ Wages, Hours of Work and the Manafrghips Recommendation, 1996 (No. 187) (now codatdd within
the Maritime Labour Convention, 2006). This recomdation, which is periodically updated based on tiaons among
the tripartite ILO constituents within the Joint Mene Commission’s Subcommittee on Wages of Seefalas served as
an important benchmark for wage negotiations arabadvorld, not only at national but also interoaél level (ILO, 2006:
40-41). Against this background, the 1990s witngé$be development of global collective bargaininghe maritime sector.
In the early part of that decade, shipowners forthednternational Maritime Employers’ Committee @) for the
purpose of negotiating a global industry pay agesgmwith the ITF for seafarers working on boarédflof convenience”
ships. The first such agreement was negotiate@01 2ILO, 2006: 22). In the most recent negotiationthis agreement,
under the auspices of what is now known as theefivdtional Bargaining Forum” (London, 27 Septemi¥)7), the parties
reached a collective agreement with effect as ddriuary 2008, covering some 70,000 seafarers néadinalities serving
on over 3,500 shipaittp://www.itfglobal.org/press-area/index.cfm/préstil/1586accessed 10 January 2008.
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Industrial relations

From the point of view of industrial relations thgothe strategies in which the parties to IFA
negotiations engage do not seem to correspondattitional forms of collective bargaining —
“redistributive” or “integrative™ — which aim essentially at the redistribution ofalth. As said
earlier, the parties to IFAs aim by and large #irsgup a general framework of harmonious relaion
between GUFs/unions and MNE management, in paaticlly ensuring respect for fundamental
principles on freedom of association and collechaegaining throughout the MNE structure. Thus,
IFAs are agreements of principle intended primatdlyhelp create the space in which workers can
organize themselves and bargain. The parties tongbtiations are, in fact, engaged in stratediats t
might be termed “attitudinal structuring” (WaltondaMcKersie, 1965).

Attitudinal structuring encompasses all the actiand attitudes of the parties to a negotiationciwhi
are either consciously or unconsciously aimed apisty the opponent’s behaviour, that is, building
feelings oftrusttowards the other; beliefs about the oth&gitimacy feelings offriendlinesstowards
the other; andnotivationalorientation. All these result ir@ndencieso adopt cooperative (instead of
competitive or individualistic) actions towards bkaother (Walton and McKersie, 1965: 185).
Negotiating IFAs resemble a process in which thdigm learn from each other. Considering the
increasing pace in the adoption of IFAs, this adiihal interaction might already have served adider
ground for confidence building between some GUFs BIiNEs. However, as noted above, further
research is needed to assess actual improvemettie gnound.

In addition to bargainindbetweenthe parties to an IFA, each party also appearengage in
bargainingwithin its own ranks — “intra-organizational bargaining.his includes negotiations to
resolve internal conflicts and to clarify positiooger strategies, tactics, and in general the tfpe
relationship that should be developed with the o#ige (Walton and McKersie, 1965: 281). Such
internal bargaining may take place among MNE marsgags well as among unions, in different
countries and MNE subsidiaries. Such debates wittertrade union movement relate to clarification
of strategies, division of labour among differeendls (enterprise, local, sectoral, national, negio
global), representation mandates and the usefuloledsAs (see, for example, IMF, 2006; Miller,
2008). Similar debates take place within MNEs -ted¢rMNE management may be criticized by the
“periphery” or competitor companies over the needdopt an IFA.

Overall, what these two forms of bargaining — atlibal structuring and intra-organisational
bargaining - could generate is a change in attgwae mentalities within and between GUFs/unions
and MNEs. This is an essential step in consolidasin industrial relations framework at the cross-
border level. In their present form, IFA negotiasoseem to rely mainly on a behavioural
understanding of negotiations aimed primarily aé ttmergence of cooperative attitudes and
understandings between the parties. The two ab@rdgiomed sub-processes of bargaining have the
potential to pave the way towards more sophistitétedistributive or integrative) forms of colleati
bargaining, similar to those experienced in cenaitional settings or the maritime sector at tlossy
border level, once the context is mature enoughhd sense, IFAs can be said to constitute a key
building block towards the consolidation of a glbinaustrial relations system.

Law

The example of the collective agreement reachdddarmaritime sector demonstrates the importance
of a legal/institutional framework in providing datform for and buttressing negotiations. The

significance of such a framework is demonstratedhieyfact that IFAs make reference to numerous
ILO instruments (Conventions, Recommendations, 1B88laration on Fundamental Principles and

Rights at Work).

Distributive bargaining implies a negotiation pees over the distribution of a fixed sum, wheraia §or one side marks a
corresponding loss for the other. In the IFA cofttis might be an MNE'’s global wage agreement ¢h@rantees a salary
increase if profits grow. Integrative bargainingpiies a negotiation process where both sides seeagh to “expand the
pie”, that is to say, develop solutions leadin@émefits for both sides. In the case of IFAs, adgexample would be the
negotiation of a global agreement that createsbagjlsocial safety net for workers of an MNE exgecing industrial
change.
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Because IFAs do not have any institutional backuatimchment to a particular legal order, a cladsic
legal perspective would have difficulty accommodatiheir legal dimension (see Sobczak, 2008). So
far, only a sociological understanding of interoatl law, known as sociological objectivism, allows
us to grasp the legal dimension of IFAs becausettieory sees law not so much as a form of top-
down state regulation but rather as a means taeaddr need for social organization in the contéxt o
increased cross-border activity generated by tlobalization of economic activity. According to
George Scelle who is the main proponent of thisr@ggh, the aim of the law, including private
agreements, is to satisfy the social needs of iddals and their groups, and in particular to organ
social relations, including labour relations, i ttontext of a global societys@ciété internationale
globale ou oecuméniqtjegenerated by the “interpenetration of peoplesubgh international trade"
("l'interpénétration des peuples par le commerceriraonal’) in which individuals, rather than
States, lie at the centre of the internationalllegder (Scelle, 1932, 1934).

The innovative function performed by IFAs as instants serving the purposes of opening spaces for
dialogue and organizing interaction between ac{stsh as global unions and MNEs) matches
Scelle’s vision in several respects. Indeed, Sogtleld view IFAs as a “suprastate phenomenon”
deriving from a social need to organize global riattions between the MNE management and its
global work force in an era of globalization. IFA®uld reflect the outcome of interaction between
individuals (and groups of individuals) in need afganizing their own dealings and indeed,
constructing their own “legal framework” at the sseborder level, following the dynamics created by
international trade and investment. The “legal feamrk” created by this interaction could coexist
along other legal orders, including that createdHgysocial partners through collective bargairahg
the national, sectoral and enterprise levels, oedgh State through regulation, or further stiyl, b
States and international organizations at the matgnal or regional levels. This vision allowstas
envisage IFAs as part of mutually reinforcing imiives that could eventually lead to the
institutionalization of a global industrial relati® framework. In this respect, it should be noted
however, that certain important questions needetatidressed in the process of building such a
framework, including the relationship between IF#&® collective agreements at various levels and
the need to safeguard the autonomy of the pariges-vis public bodies.

Politics

From the point of view of globalization theory,sed above, the parties negotiating IFAs can be see
as helping to disseminate and promote a certaiafsgimmon values, such as fundamental principles
and rights at work at the cross-border level. Tagigs to IFAs may therefore be seen as performing
role that goes beyond that attributed to traditicagial partners (bargaining) and that focusahgra

on promoting a set of common values in generals @mounts to a wider role that is characteristic of
actors in civil society. The world culture/politiygory of globalization would argue that in promgtin
this set of values, these actors actually conteibiat the emergence of a cross-border industrial
relations framework.

This theory describes the function of internationafil society as an “enactor” of world cultural
norms, shaping and channeling “culture” as a catdty subsequent change in state policies and laws
(Boli and Thomas, 1997j.According to the theory, empirical data demonstithtat when cultural
norms have been solidified through repeated cogiety activity for a sufficiently long time, State
end up stepping in to endorse this developmentudimg through the adoption of legally binding
regulatory frameworks.

The theory defines globalizati@s an increasingly global interdependence andsiftestion of contacts, the main end
product of which would be a “common consciousne$she world as a whole and consequently a comnaditypor “world
polity.” It demonstrates that civil society activitas contributed in the past to the generatiom minge of standardized
principles, models, and methods for the organinatibsociety as well as the further developmenhotiern-day

international law through the crystallization oftawal values. For instance, civil society activitygs shaped a basic model of
the nation-state, providing that the state wasetoelsponsible not only for internal order and exaedefence, but also for
building a modern society and promoting citizenfare and civic engagement. The Red Cross in theddiutbe rules of war,
or theAssociation internationale pour la protection légales travailleurén the area of labour rights — both founded well
before the creation of the League of Nations, Lt &nd the United Nations — were precursors tddaeeva Conventions
and to the various ILO Conventions (Boli, 2001: 626Rgbali, 1984: 21-29).

12



33

This theory predicts that if the repeated actieityzsUFs and MNEs in concluding IFAs is sufficiently
solidified, this self-regulatory initiative mighekeventually buttressed with an institutional framek
set up through public action. However, despiteaterinitiatives in this direction in the context thie
EU%®, for the time being, the question of what woulestitute appropriate public action in this area
has not given rise to consensus within and amoegreétevant actors (GUFs and their affiliates,
employers’ organisations and MNESs). A possibleitagonalization might induce a move beyond the
present attitudinal structuring and intra-organaal forms of bargaining, which are aimed pregisel
at building a common “culture”, towards more redisitive forms of negotiations, which would be
more akin to traditional collective bargaining peeses.

Conclusion

This paper has attempted to assess the natureAsfdb industrial relations instruments and their
possible contribution to building a cross-bordetustrial relations framework. It has found thatstfi
IFAs possess some, but not all, of the essentratitative elements of industrial relations instents
akin to collective agreements, as the latter afnele in ILO Recommendation No. 91. The actual
record of implementation of IFAs on the ground vebabnstitute important information in making a
more exact assessment of the relationship of IFAsollective agreements. Empirical research is
necessary in order to provide concrete evidentleeoparties’ will (or lack thereof) to be boundtbg
provisions of IFAs and implement them in good faiilh addition to this, unresolved issues remain
with regard to the representation mandate of thiggsato IFA negotiations, while the monitoring and
dissemination practices appear to be so far ratitgmentary.

Furthermore, as has been shown above, IFAs diifen fraditional collective agreements in that they
are not the outcome of classical forms of collextibargaining addressing for instance, wages and
other terms and conditions of employment. For thee tbeing, the only example of a fully-fledged
collective agreement addressing wages and othecdwmgitions of employment at the global level, is
the one reached in the maritime sector. IFAs oncthr@rary, are agreements of principle intended
primarily to set up a general framework of harmaosigelations between GUFs/unions and MNE
management, in particular, by ensuring respecfuindamental principles on freedom of association
and collective bargaining throughout the MNE stouet The parties to IFA negotiations are, in fact,
engaged in “attitudinal structuring” strategies eitmat building feelings of trust towards the other
party, beliefs about the other’s legitimacy andlifgs of friendliness towards the other. Parallel
negotiations, known as “intra-organisational bangaj”, help clarify strategies within each group
(i.e., the MNE and unions).

What these two forms of bargaining — attitudinabisturing and intra-organisational bargaining -
could generate is a change in attitudes and meegithin and between GUFs/unions and MNEs.
This is an essential step in consolidating an itrihlgrelations framework at the cross-border level
One might say that MNEs and trade unions functioiiis context not so much as classical bargaining
parties but rather as civil society actors shagpind channelling “culture” as a catalyst for chaimge
mentalities and later on, for the formulation ofex@nt public policies and laws. If the repeated
activity of GUFs and MNEs in concluding IFAs is fciently solidified, self-regulation might be
eventually buttressed with an institutional framekveet up through public action. At that stage, it
might be possible to move beyond the present dititl structuring and intra-organizational forms of
bargaining, which are aimed precisely at buildingommon “culture”, towards more redistributive
forms of negotiations. This consolidation of dialegand trust might constitute key elements for the
promotion of a fair globalization, based on an &hle and democratic world polity, and ultimately,
global citizenship. Dialogue and trust building htigdso be key for promoting global governance for
sustainable development, and addressing the ne@wlioy coherence and new partnerships.

The European Commission announced in its Sociahég®005-2010, that it would look at the possipitif an optional
European framework for transnational agreementsabald allow the social partners to formalise tiz¢ure and results of
transnational negotiation. According to the Commissi[P]rovidingan optional framework for transnational collective
bargainingat either enterprise level or sectoral level caugport companies and sectors to handle challateg@ig with
issues such as work organisation, employment, wgr&onditions, training” (European Union, 2005: 2dphasis added).
See also Sobczak (2008) and Bé (2008).
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Thus, at this stage, IFAs can be described as feqteforms of industrial relations instruments,
reflecting the outcome of interaction between imdlials (and groups of individuals) in need of
organizing their own dealings at the cross-bordevel, following the dynamics created by
globalization. These instruments may eventually pheeir part in paving the way for a fully fledged
industrial relations framework at the cross-boldgel. Related questions that need to be addressed
this process include the relationship between IBAd collective agreements at various (national,
sectoral, enterprise etc.) levels and the rolenstitutionalized public action in providing apprie
support without affecting the autonomy of the pasrtivhich lies at the heart of voluntary instruments
such as IFAs.
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