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Abstract#

The deterioration of the environment, the climdtargge as well as structural changes of
world economy all represent the new framework thaght to be carried on by the multilateral
governance structures. The international framewloak has been established so far seems to
be inadequate in regards to the challenges recéntiyght in by the globalization. The
processes standing behind the development of wsmtiety are complex and need to be
managed by the efficient structures.

The crucial role belongs to the United Nations #&sdagencies, but there are certainly
many problematic points related to the global emwvinental governance within the
framework of the UN. The United Nation EnvironmérRaogram represents a well known
international body that tries to face the questiohsvorld environmental sustainability. On
the other hand, the sustainable development issusists of many parts that are not
effectively coordinated. During the previous degable environmental questions also became
a vital part of the discussions held within therfeavork of General Agreement on Tariffs and
Trade and later World Trade Organization.

The reason, why the WTO had focused on the enviemtah problems is based on the
statement of the Preamble of the Agreement esltahjisthe WTO, where the sustainable
development and the protection of environment weeationed as its objectives. However,
the legal text of the Agreement does not answemtrestion, why the WTO ought to deal
with the problems of the environment, if there gy are more suitable existing institutions
in charge of it. The answer can be found in themmeabf the sustainable development, as its
concept includes the necessary regulation of th@@mment and economy at the national as
well as global level. The environmental regulatien further closely related to the
international trade.

The relationship between trade and environmeneatdvithin the WTO at two different
levels. First of them is represented by the pdlitieegotiations that are supposed to lead to the
agreement on the common environmental rules. Imigortant to stress that due to the
difficult procedure, how the WTO rules can be aneghdhe achievement of the common
agreement is not probable. The second level caellsklen within the WTO jurisprudence and
therefore by process of establishing the envirorinretated cases through the dispute
settlement procedure. The unique system of compujadsprudence, right of appeal, legally
binding results and the possibility of sanctionshie case of non-compliance makes the WTO
very powerful and influential at the environmenbdfgction issues.

Our contribution outlines the consequences of tistagnable development policy for the
multilateral governance. It is based on the charatic of the possible approaches to the
governance of sustainable development policy anthemnalysis of the critical issues related
to the contribution of the WTO and other MultilakOrganizations to the solution of the
global sustainable development problems.

# Article has been worked out within the framewofkthe Czech Science Agency Projégegionalism and
Multilateralism: foundations of the new world tradeder?” No. 402/07/0253, and the Research Plan of the
Faculty of International Relatiorf&overnance in Context of Globalised Economy andi&g” No. MSM
6138439909.



Introduction

The Earth Summit in Rio de Janéircould be seen as the first serious attempt of the
international community to overcome the fragmergadironmental governance and to face
the global environmental and social impacts ofébenomic globalization at the multilateral
level. The participants of the summit agreed on Agenda 21 (UN, 1992a), the set of
ambitious goals for the upcoming years, as webrasnany treaties enhancing the protection
of the environmeft Five years later, the review of the United NasioBonference on
Environment and Development concluded that the stagwable trends in global development
continued and the environment degradation was ésster than in 1992 (UN, 1997). The
main reason, why the negative trends could notnberied, was pointed out in the United
Nations Development Program’s report in 1999 as uhprecedented growth in world
consumption (UNEP, 1999). The insufficient resoltactions introduced by the international
community at the multilateral level led many coiggrto work on the solutions on their own
in the framework of the regional integration. Tkading role was recently taken over by the
European Union (EU) but its effort can not substitute global and rtatiéral solution. The
need for a common action was acknowledged by mateynational organizations, especially
the Word Bank Group and World Trade OrganizationTQY, but the structure of the
multilateral environmental governance is still ifigient.

The recent development of a discussion about tmsempences of several measures
adopted as a solution of the climate change prolitenthe multilateral trade system arose
many interesting questions. One of them may be thewspecific norms introduced under the
climate change regime interfere with the multilatetrade system, respectively, if the
different rules confirm or contradict each othérke relationship between the World Trade
Organization (WTO) and the Kyoto Prototskems to be an ideal example that could be used
for an appropriate case study describing the liekagtween the trade and environmental
regimes. The theoretical approach suitable for plagger was found in the regime theory and
its regime interplay analysis. The basic fact falal in the paper is that the international
organization could extend the field of its openasido the areas where it was not originally
intended to function and therefore could influetfeeother international organizations.

The major aim of this paper is to outline the ifgeences of two multilateral regimes, the
world trade rules under the WTO system and therenmiental norms established under the
United Nations Framework Convention on Climate @gnand the following Kyoto
Protocol and its consequences for sustainable oleweint governance. It stresses the

The United Nations Conference on Environment@adelopment held in Rio de Janeiro in June 1992.

Rio Declaration on Environment and Developmend ¢he Statement of Principles for the Sustainable
Management of Forests belong among the most imptorta

® The European Union became the key player attteenpt to face the global climate change and tméhice

the mechanisms that tend to the more sustainabfageanent of the natural resources. The major affici
document of the EU that tried to promote thoseqipies was the Sustainable Development Strategy (SD
Strategy) of 2001 (EU, 2001), but the first sigrafit international success of the EU policy washably
achieved when the Kyoto Protocol (1997) was prodtsebe ratified by Russia in 2004. While the Ewaip
Union is the second largest green house gasesemsiicond only to the United States (EPA, 20023, well
understandable that the EU introduced the firsssion trading system and tries to hold a high dénplicy
profile. EU amended its first strategy and introgllicthe Renewed Sustainable Development Strategy
(Renewed Strategy) in June 2006 (EU, 2006). Fustegr was concluded in March 2007, when the Europea
Council committed to reduce the carbon emission20%p by 2020 compared to 1990 and to use 20% of the
renewable energy sources by the same year (EU)2007

The Kyoto Protocol was agreed on in Decembei7 1%he Third Conference of the Parties to the ONE

in Kyoto and entered into force in February 2005.

The United Nations Framework Convention on Ctan€hange (UNFCCC or FCCC) is an international
environmental treaty produced at the United Nati@wenference on Environment and Development
(UNCED), held in Rio de Janeiro in 1992.
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possible areas of conflicts as arose from the nweanalyses of both international regimes.
As the room for this paper is constrained, a sdinotation had to be respected. The trade
regime was only generally described as it was b&shadal after the creation of the WTO in
1994. The simplification were made in respect t® tlumber of players, as the developed
countries were considered as a single actor, atttetolimate change regime that could not be
analyzed in more appropriate and detailed way.

In this paper, there are identified two differeegimes. First one, the WTO system,
involves several features that are very importamt dur regime interplay. The so called
Dispute Settlement Mechanism represents probaldy ntost important one, while the
evolving negotiations within the Committee on Traae Development rather stagnate. The
relatively new regime under the Kyoto System isdharevaluate due to the non-participation
of many crucial countries. On the other hand, itsvisions represent the only concrete
binding rules related to the Green House Gases &FHnissions and therefore its impact
should not be underestimated. The internationalnregis understood according to the
standard definition (Krasner, 1983) as principlestms and procedures in certain specific
areas and it is important to mention that this pajmmsider the regime as interchangeable
with the term institution.

1. The current state of the multilateral sustainab¢é development
governance

As stated above, the first serious attempt to ansghe challenges of the sustainable
development was represented by the Earth Summit9B2. On the other hand, it was
certainly not the first multilateral body that ttiégo solve the global environmental issues. The
multilateral management of these problems begaheatUnited Nations Conference on the
Human Environment in Stockholm in 1972. As the itesfi the Conference, the United
Nations Environmental Program (UNEP) was estabtistteat has become the major UN
instrument in the field of the global environmediNEP, 1972).

The main and almost the crucial doubt that candaessed towards the functioning of
UNEP is that it lacks the relevant tools to forbe Pparticipating countries to respect the
agreed rules. It has become visible that the kég ab the introduction of any binding
multilateral rules will be carried on by other imtational institutions. The international
community did not pay enough attention to the issofethe sustainable development except
of the actions taken by the United Nations. It tasdhe problem of the adequate multilateral
environmental governance. The UN agencies act gsorbant initiating bodies of the
multilateral sustainable development policies, tnt enforcing role will be probably played
by others. The World Bank Group could certainlydme of them. In 1999 the World Bank
agreed on the establishment of so called Proto@pebon Fund that was meant as
a contribution to the solution of global climateaclge problems. It introduced an interesting
opportunity, how to involve the private companidgotigh the PPPs (Private Public
Partnerships), but it does not represent the compdeerage of the global environmental
governance issue (IBRD, 2000).

Significant progress had been undergone within Wairade Organization . The issues
that could be mentioned include the establishmeénthe Commission on Trade and
Environment in 1994 (WTO, 1994a) and introductidnt® Report concluded in 1996 at the
Singapore Ministerial Conference or adoption ofatigion mandate on WTO relationship to
the later Multilateral Environmental AgreementsCaha Ministerial Conference in 2001
(WTO, 2001). The reason, why the WTO had focusetherenvironmental problems is based

® The Green House Gases as subject of the Kyaitodl are carbon dioxide, methane, nitrous oxide a

three groups of fluorinated gases (sulfur hexaftlgrHFCs, and PFCs).
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on the statement of the Preamble of the Agreemstdbkshing the WTO, where the
sustainable development and the protection of their@ament were mentioned as its
objectives. However, the legal text of the Agreetrimes not answer the question, why the
WTO ought to deal with the problems of the enviremty if there certainly are more suitable
existing institutions in charge of it. The answande found in the nature of the sustainable
development. As introduced above, the concept ®fstistainable development includes the
necessary regulation of the environment and ecoretniye national as well as global level.
The environmental regulation is further closelyatetl to the international trade, particularly
due to the potential danger of the race to theobottypothesis or eco-dumping theory.

The relationship between trade and environmeneatdvithin the WTO at two different
levels. First of them is represented by the pdlitieegotiations that are supposed to lead to the
agreement on the common environmental rules. Imigortant to stress that due to the
difficult procedure, how the WTO rules can be aneghdhe achievement of the common
agreement is not probable. The second level caeilsklen within the WTO jurisprudence and
therefore by establishing the environment relatedes though the dispute settlement
procedure. Due to the required unanimous agreeoreany amendments of WTO rules, the
negotiation process is quite slow and complex.epard to the decaying state of nature, the
first level is not sufficient enough. On the otheand, the unique system of compulsory
jurisprudence, right of appeal, legally bindingulés and the possibility of sanctions in the
case of noncompliance makes the WTO very powenfidl iafluential at the environment
protection issues.

In recent years, many countries have preferredsthealled Multilateral Environmental
Agreements (MEASs) to the negotiations within thanfework of WTO, due to the slow
process and reasons mentioned above. MEAs couldeberibed as the legally binding
agreements between the governments dealing witltdhrenon environmental issues. They
became the centerpiece of the environmental gomeenand as they developed around
themselves different groups of actors and insohsgj the different regimes were therefore
created in regard to the environmental protectitmwever basically all MEAs respect certain
common principles, the danger of the fragmentat®othe legal multilateral framework is
very strong. Therefore, we can conclude that thermational environmental governance is
very fragmented and the competencies are sharechqartam many institutions within
different regimes (UNEP, 2001).

There was no MEAs related dispute brought to theD/Mispute settlement mechanism so
far, but the possibility of that is certainly inflocing the further creation of those regimes.
The judicial organ of the WTO would be the ideatipdo clarify the compliance of these
regimes with the provisions of the GATT. The probdein defining the relationship between
the WTO and MEAs under the Commission on Trade Bndironment led also to two
different results. First, the developing counties strengthening their opposition towards the
common environmental rules in the framework of WThDe to the fear of the eco-
protectionism. Second, the developed countries,pamticular the EU members, have
introduced even more ambitious aims and strict Ileda@inding rules and therefore have
enlarged the existing gap in between the two graipountries, due to which the common
agreement has became more complicated.

The cooperative solution to common environmentablams in the world can be highly
recommended not only because of its efficiency éhieving of the global environmental
goals, but also due to the avoiding of the disboridf the international trade involved in the
eco-dumping or race to the bottom hypothesis. TharldVTrade Organization offers the
suitable background for the attempt to get closethe common international standards in
environment. The natural disposition does not m#wt the WTO will actually act as
suggested. On the other hand, important contribgtto the sustainable development agenda
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were already made in the framework of the Doha g@reent Agenda (DDA). This will be
described further.

The Doha Round of the multilateral trade negotr&ticss the process that started at the
WTO fourth Ministerial Conference in Doha in Noveenl2001. The decisions that were
made included the launching of the new round addraegotiations, which would deal with
further trade liberalization as well as with theeagjthening of the assistance to developing
countries. The countries considered as developauighieen experiencing long term problems
with the implementation of the existing trade agreats and the DDA made an attempt to
help them facilitate that problem.

The far-reaching goals that were agreed on in Dohg introduce a new role for the
WTO itself. The organization will surely play momaportant role in poverty reduction,
enhancement of economic growth and better intemakigovernance. The position of WTO
has therefore moved from the international tradei$ed agency towards the role of a global
player in the field of the sustainable developndrhe planet.

The Doha Development Agenda continues to evolvl it important progress made at
the sixth Ministerial Conference in Hong Kong indeenber 2005 (WTO, 2005) and with the
negotiations going on during 2007. The Agenda isketubroad range of subjects, for instance
agriculture, services or intellectual property asdlvas the relationship between the trade and
the environment. This is strongly related to theA4E

Multilateral Environmental Agreements, the interoaal treaties dealing with the
environmental issues, are basically agreed ondwritsi the framework of the WTO, but due
to their nature, some of them bear strong influeoethe international trade. It is in the
interest of all the members of the internationahownity that these are in accordance with
the general rules on trade provided by the WTO. iftensified coordination of both is a key
condition for the smooth functioning of the intetinaal trade. On the other hand, there was
so far no disharmony in the conditions set up &y MEAs and the WTO rules. In spite of
that, their consonance is highly desired and caadbgeved by the stronger communication
and coordination of all the relevant members ofitikernational community.

Despite of many obstacles and delays that the M¥haelopment Agenda is facing, the
negotiations continued during 2007 and the progagssdy achieved is promising successful
conclusions of the current round in the future.

2. Multilateral regimes interplay theory

For many years, the studies of the internationgimmes had been focused on two major
guestions. First, how the regimes and their appatgrinternational organizations were
established and how they operate. The second quoedgalt with the problem of their
effectiveness. Until recently, there was a lacksaidies concerning the side effects of
operations of international organizations. It maydssumed that the regimes were analyzed
as if they had existed separately in isolation frotiners. The recent analysis count on the
problem of the international regime interplay, th& conceptual work on their interaction are
still in the beginning and have not come up with #mcompassing conclusion.

Many of the papers that focused on the subjecegime interplay are centered on the
inter-institutional conflicts that are somehow tethto the political interests of developed,
industrialized countries. The typical example ie tlelationship between the World Trade
Organization and its international free trade regiand the Multilateral Environmental
Agreements establishing the environmental regimes$ possibly representing new trade
barriers and restrictions. This could be called tlegative framing of the interplay issue



(Stokke, 2001), but the analysis of the subjectshimat the majority of cases include the
positive impacts as well and the interaction betwagimes can result also in synergies.

In regard to the problem of the regime interplagnmdifferent expressions can be found
in recent literature to describe the same topicait be analyzed as the institutional linkage,
inter-linkage, interaction or interconnection, falit terms are understood in the same way,
dealing with the same phenomena as here (ObeB08, pp. 104-116). The concept of the
regime interplay describes the situation, whererties, operations and the outcomes of one
organization and its regime, in our case at thermnational level, are strongly affected by the
other organization with a different regime. Thesd been many distinctions made on the
basis of the form or the substance of the interplathe regimes. For the purposes of this
paper, the theoretical division of the regimesas so important, but few remarks have to be
mentioned.

The regime linkage can be found in the form of bamial or vertical interplay (Young,
2002). Vertical one occurs, when two regimes ohargations standing at the different levels
cross. The horizontal interactions happen at theedavel of social organizations and for the
purposes of this paper, the horizontal linkagesesgnt the most important ones. To be more
specific, the paper deals with the normative ifdtgrighat can be described as the situation,
where the rules and regimes confirm or contradiietrtorms established by another institution
and therefore affect their normative power and iappbn. The categorization is certainly a
useful tool that can be later used to analyze thestipn of the institutional interplay, but on
the other hand, there can be severe doubts abeutedl outcomes of the theoretical
distinction and its consequences for the empigcedsted hypotheses. The paper will now
describe the so called normative interplay in naetails and try to elaborate the importance
of its theoretical categorization.

The normative interplay as introduced above is anie most suitable approaches to the
relationship between trade end environmental regjirfibe concept deals with the situation,
occurred both deliberately or without any mutuabesmess, where one international regime
confirms or opposes the rules promoted by anotbgine and affect its normative power.
The rules of any regime included in the normatiterplay ought to be based on the so called
international legitimacy (Franck, 1990, pp. 67-8)e rule has to fulfill the requirements of
determinacy, understood as the fact that any vagaement indicates the disagreement
among its creators and therefore makes it easigistdy the non-compliance. Another basic
element of the regime rule is the coherence thfargdo the consistency and capability of
connectedness of the rule to other norms. The iptenof procedural validation should be
always respected as the rule that was not adoptedrding to the certain procedure
completely lacks its legal power.

The existence of the regime linkages and its reitiogns just the first step on the track to
outline the consequences for the international garece and the efficient management of
those institutional interactions. This paper witletefore deal with the question of the
interplay management that can be defined as thbedate effort of the participants in both
regimes to prevent, encourage or shape the way,dmamegime affects the solution of the
problems under the other (Stokke, 2001, pp. 36-B%). interplay management can be found
in the form of exchanging information between ral@vparticipants, joint programs or the
coordination of the decision making procedures.s€hexamples represent the ideal state and
are based on the assumption that the decision gékidies of the organizations representing
the different regimes are willing to cooperate dmdl the most efficient solution of the
problem. The model cases can lead to the conclusianthe regime interplay typically
creates the incentives to manage the interactioissich a way as both organization enhance
the joint gains and avoid the joint losses. Thesfizal day to day operations of the regimes
do not prove the model conclusions and there aiderges that the different actors seek to
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use the overlaps in a way to achieve their owngyoke interplay management is therefore
more difficult and complex in reality and espegidie case of the trade and the environment
shows many significant conflicts of interests amtmgimportant actors in the affected fields.

The attempt to apply the theory of the regime plter to the simplified case study has to
begin with the statement of the basic assumptidrie® different regime concepts. The first
one could be defined as the climate change regiepeesented by the programs, norms and
rules under the United Nations Framework ConvenbanClimate Change and the Kyoto
Protocol, dealing with the problems of global wargi The interactions between these two
parts are understood as the processes within gmagavithout any significant outcomes for
the second regime and its institutions. The secegine for our case study is the world trade
regime, represented by the rules and programs edoptith several World Trade
Organization Agreements and especially by its Disp8ettlement Mechanism with its
binding jurisprudence. The WTO is hereinafter ustieyd as the international organization as
well as the international regime.

The relation between the world trade regime anctlineate change is the typical example
of the possible trade and environment conflict Hredtefore can be described as a typical case
for the regime interplay. Their relation has tovitmwved as the two-sided problem as the trade
rules and the dispute settlement mechanism infiehe agreements related to the climate
change and the afford to avoid it, but the envirental rules found in several multilateral
environmental agreements influence the trade regisneell, no matter if we recognize them
as another kind of hidden trade restrictions or Astmentioned above, this regime interplay
is the case of the horizontal interplay, as theraittions appear between the organizations at
the same social level. The most appropriate dasmmipf the nature of the interplay between
the trade regime and the climate change rulesoiggtn the characteristic of the interplay as
the normative one. The different regimes and tipeeisenting organizations have established
the sets of norms that could confront or confirmaheather with the significant consequences
for both regime$

To continue in the case study, we have to analymwsy both regimes fulfill the
requirements of the international legitimacy argdthiree basic elements as mentioned above.
We have to answer the question, how they deal thétprinciples of determinacy, understood
as the clarity of rules, coherence, understoodhasability to connect to other norms and the
fulfillment of the procedural rules. The principé determinacy is fully respected at the level
of the world trade regime, where clear and enfdsleeaules of non-discrimination play the
crucial role. The climate change regime is embodtethe general principle of reduction of
the green house gases emissions under the UnitaohBl&ramework Convention and lately
accompanied by the numerical reduction targetsdane of the developed countries under the
Kyoto Protocol. When we compare both regimes imarmgégo the connectedness to other
norms, the world trade regime seems to be morelo@e®. In the case of the regime
conflicts, the WTO binding dispute settlement measim would be probably applied. The
climate change regime is viewed as a potential ceowf conflict due to its important
economic implications and the non-participation iofportant international subjects,
especially the United States. The rules developroktiie world trade regime is significantly
longer as its existence could be dated back tol€#s and the principle of consensus is
strictly followed. On the other hand, the climateange regime is relatively new one and

" The linkage between the climate change regimetheadvorld trade regime could be also describethas
functional interdependence as the adoption of {leate change rules can negatively influence tlee fr
movement of goods and related services. On the bidmed the increase in the world trade in goodddcou
lead, through the higher volume of transport, ® lligher C@ emissions and therefore negatively influence
the climate change situation.
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however there is an internationally recognized gdaleducing the negative impacts of the
climate change, the institutional adoption of thies is more likely to be a source of conflict.

The comparative approach can lead us to the caonlubat the trade regime is more
respectful to the requirements of the internatidegitimacy than the climate change one. It is
especially due to its clear rules and the exist@fdhe strict enforcement mechanism. It does
not mean that the climate change regime is undetdped or not sufficient enough. Its
legitimacy should not be evaluated as problemati, particularly due to the short time that
passed since its creation. The climate change eefaced the significant obstacles from the
beginning, with the United States not adopting Ky®to Protocol. The state of the world
environmental made the attempt to combat the glateiming the crucial goal of the
international community and the drawbacks of itgmee should not lessen its importance.

The different legitimacy, different use of reginmgerplay by some crucial actors and the
comparative analyses of both regimes can explaig thlb conflicts occur and can even
predict where the potential problems could ariseloes not answer the key question of the
most suitable interplay management that could be tbcontribute to the concrete solutions
of the regime interplay problems. The comparatippraach to the description of both
regimes could not be complete if we did not mentibe alternative ways, how the
international regimes could be dealt with. Onehef alternative approaches is the analyses of
the compatibility of them with the rules of geneiralernational law. The basic principles of
general international law can be found in the Vae@onvention of the Law of Treaties (UN,
1969). Nevertheless, the Convention gives us oaly limited juridical contribution to the
solution of the question of the regime interplayréspect to the lex posterior princihléhe
set of WTO agreements would have prevailed over thmted Nations Framework
Convention on Climate Change of 1992 due to ierlatloption. On the other hand the Kyoto
Protocol of 1997 would have precedence over the Vdg@ements. If we try to apply the lex
specialis principl& different interpretations could be made. The emrental agreements,
usually more general in nature, should be thergboesailed by more specific WTO regime.
On the other hand, the general climate change eegmoluded in the United Nations
Framework Convention is followed by many specifialMateral Environmental Agreements
and therefore, MEAs would prevail over more gen®valO rules. The conclusion is that the
Vienna Convention does not give us a suitable guedor the solution of our case of the
regime interplay.

3. International regimes — World Trade Organization
and the problem of climate change

The description of the WTO is not the subject o fhaper and just few basic remarks will
be made. The international trade regime was creat&€47 when the General Agreement on
Tariffs and Trade was adopt@dvith the basic goal of the promotion of global eomic
development. The trade regime was based on twotedsprinciples, the requirement to
lower the tariffs and an obligation to eliminatéet types of barriers to trade, so-called non-

8  The lex posterior principle could be found ik thrticle 30 of the Vienna Convention. It could dbescribed

as the rule that if all parties to an earlier tyesign a new treaty, the common provisions of the treaties
will have precedence over the other provisions,tbetuncommon provisions of the new one will remiain
force. In addition, if the new treaty does not it all the original parties, the parties that hsigaed the
new treaty are bound by it over the former trebty, the parties that did not sign the new one rerbaund

by the original treaty.

The lex specialis principle means that in thenéw# a conflict between two agreements on the ssuhgect

matter, the more specific agreement should prewait the more general one.

The General Agreement on Tariffs and Trade isngernational Agreement that was first signed id8 %y

23 countries and that established the internatipn@tognized trade regime.
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tariff barriers. From 1949 to 1994, eight negontigtiitook place with the Uruguay Round
concluded in 1994, creating the World Trade Orgation, where the decisions are made
typically by consensus. The Ministerial Conferemes be viewed as the major governing
body, meeting at least once in two years with thiarity to adopt any decision under the
WTO agreements. Between the Ministerial Confereneetings, the General Council acts as
the decision making body, being created by theosemipresentatives of all member states.
Other bodies are represented by the Trade PolioyjelReBody, Committees, Working
Groups and Working Parties. For our purposes, tbher@ittee on Trade and Environment
could be mentioned as the most important. One efrtiost significant outcomes of the
Uruguay Round was the creation of the Dispute &attht Mechanism as the binding dispute
solution process. The mechanism can not force g ® chance its law, but the finding that
the national rule contradicts the WTO trade regmeans that the violating state can either
negotiate compensations for the complaining sidsaarbe subject to the trade sanctions.

The crucial principle of the WTO lies in the norsctimination rule that can be found in
two fundamental principles of the internationalddaw. Article | of GATT established the
Most-Favored Nation Rule, meaning that if speaiehtment is given to the goods or services
from one country, they must be given to all WTO rbenrs. It has two major exceptions, the
regional trade agreements and the developing deantirticle Il of GATT established the
National Treatment Rule, meaning that the goodstlbér countries ought to be treated the
same way as similar products manufactured in thegoiting country. The term, similar
products, has therefore many significant envirortademplications. The general principle of
the WTO trade regime, non-discrimination, doeshate to be followed all the time. It could
be exempted under circumstances mentioned in Ar¥cX. of GATT. The environmental
issues could be subsumed under these circumstasaeslit’. It is important to mention that
the country trying to adopt such an exception hasptove its relevance under two
justifications and the whole procedure is rathenglicated.

In respect to the environment, the GATT did notrespnt an important player. Since
1995, when the WTO was established, the principlsustainable development has become
one of its objectivéd. The environmental issues became a problematindagebringing
many obstacles to the progress of the further tregigotiations. It could be noticed at the
failure of the Seattle Ministerial Conference in929when the relations between trade and
environment emerged as one of the major pointsebaté. The development of the debate
about the trade and environment relation coulddmently noticed on two different tracks.
First is the political discussion within the Comiaé on Trade and Environment. This way is
probably not going to lead to any significant pexsy due to the very difficult amendment
procedure of the WTO Agreements. The second wdkigsWTO jurisprudence due to the
adoption of environmentally relevant cases undeDispute Settlement Mechanism. More in
(Cihelkova, 2007).

The standard type of the regime interplay couldfdaend within the relations between
WTO and Multilateral Environmental Agreemennts (MEAThe concept of this paper does
not allow us to describe the MEAs in more detaily, but only few remarks have to be
mentioned. Multilateral Environmental Agreemente &pluntary treaties among sovereign
countries that face environmental problems withbgloeffects. They represent the key
elements of the environmental governance and seraenumber of functions. They identify
the cooperative solutions and therefore set uptdirto the unilateral measures that could

1 Article XX. of GATT established the General Extiep, which in respect to the environment, couldused
in the form of the exceptions under letters b andxgeption b allows to adopt the measures negessar
protect human, animal or plant life or health. ety allows the same measures relating to the oeatsen
of exhaustible natural resources.

12 As stated in the Marrakesh Agreement establistiiag/VTO.
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threaten the international trade regime. The adldeantages are for instance the creation of a
forum for assessing the state of the environmetlh@new framework that they establish for
the negotiations of new environmental measures.

The complex nature of the measures establishedffeyesht Multilateral Environmental
Agreements could be described as well as anotherddithe regime with all the features that
were outlined above. The environmental regimes uoedain MEAs vary in many ways, but
they all respect some of the key principles tha¢ @mbodied in the international
environmental law (UNEP, 2000). Only few of themmda& mentioned, such as the polluter
pay principle or principles of prevention and prg@@n'. The growing number of MEAs
may create certain problems in the multilateralimmmental governance. The international
environmental governance is shared by too maneréifit actors and the competences are
sometimes overlapping as well as the synergiesairdully employed. The environmental
regimes also lack the binding dispute settlementhaeism that is an integral part of the
WTO institutional structure. These could be recegdias the most relevant limitations to the
more efficient use of MEASs as the part of the in&ional environmental governance. If we
try to find the linkage in between the WTO and MEAse most visible examples would
probably be the dispute cases solved under the \Mfi€prudenc¥’. The topic is evolving
without any significant progress since 2001, whée mnegotiation mandate in Doha
Ministerial Declaration was adopted with the spectatement about the relationship
between the WTO and MEAs. The Doha Declarationss&@ that the multilateral trading
system and efforts towards environmental protectiod sustainable development can and
must be mutually supportive. The Doha negotiatioandate established the regular
information exchange between the WTO and MEAs s$axdads and open the way for
granting several MEAs secretariats the WTO obsestaius. Nevertheless, the conclusions
for the problem of different MEAs regimes and th@mpliance with the world trade regime
under the WTO rules were very limited.

The question of the climate change was gettinghenagenda during the 1990s and it
recently became one of the most complex environahgmbblems. The international climate
change regime is based on two different internatidneaties and it makes one of the
differences to the trade regime, which is carriedcompletely under the WTO agreements.
First of them is the United Nations Convention dm@te Change (UNFCCC) of 1992 and
the second one is the Kyoto Protocol of 1997. Atest above, the interactions between these
two agreements are understood as the internal @@weint within one regime. These treaties
were preceded by the establishment of the Intergovental Panel on Climate Change in
1988, which was created with one simple aim, tpare the first assessment of the potential
risks of global warming. The first IPCC Report wasblished in 1990 concluding that the
rising concentration of green house gases in t@shere was caused by human activities.
The Report attracted much of the attention andgotbblem of the global warming became an
economic and political issue. The public and sdieninterests led to the negotiations on
convention to break the trend of the global warming

The UN Climate Change Convention was adopted duthmg UN Committee on
Environment and Development Summit in Rio de Janeir 1992. The so-called climate
convention protocol system was created on the mofisluccessful Montreal Protocol on
Substances that Deplete the Ozone Layer. The dimiadange regime is based on the key
objective as stated in the Articles Il and Ill 6etUNCCC, the objective of stabilization of
atmospheric concentration of green house gases|ateh that would prevent dangerous

13 The other principles can be found in the Deciarabn Environment and Development of 1992 adojited
Rio de Janeiro.

14 Among most often cited belong the Tuna | and Tli@ses, the Turtle-Shrimp case, Reformulatedoliaes
case and the Asbestos case.
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interference with the climate system. The developeghtries were determined to take the
leading role in the fight against the climate chengut the concrete rules were not included.
Only the soft rule of keeping the green house gasessions of 2000 at the level of 1990 was
introduced, particularly due to the strong oppositof the United States towards any stricter
binding rules. The institutional structure was aésiablished with the Conference of the
Parties as the major decision making body, meaiimge a year and taking the decision by
consensus. The Convention entered into force ircMae94, but the voluntary target did not
represent the incentive for the countries to achidgs targets. In 1995, during the first

Conference of the Parties in Berlin, the mandate sktting legally binding targets and

timetable was adopted. The developing countriese vgelarantied to be excluded from any
binding rules. The Berlin mandate led to the cosicln of the Kyoto Protocol at the third

Conference of the Parties in December of 2007.

The Kyoto Protocol was the first document that ldsgthed the legally binding targets for
the emission reduction, differentiated for devetbpeuntries with the overall aim to achieve
reduction at least 5% compared to 1990 by 200§ectwvely the period 2008-2012. The
target for the member countries of the EU was rah#bitious with the reduction limit at 8%.
The Protocol has implemented a set of so calledt&ynechanisms that are created to
promote the reduction of the GHGs through inteomati cooperation that allows to the
participants to obtain the emission credits frolmeotcountries. There are several ways how to
get them, for instance due to the emission tradysiem, joint implementation scheme or the
clean development mechaniStriThe basic problem of the Kyoto Protocol was thatmajor
details of the several Kyoto mechanisms and thecoompliance regime were not stated in
the Protocol as the common agreement was not athiebhe climate change regime is
therefore, in respect to its enforcement, not lgghinding. This fact stands in a severe
contrast to the WTO trade system, as under theatdimhange regime there is no chance to
begin with the retaliatory measures for non-complie

The general climate change regime is respecteteaglobal level as the UNFCCC is
ratified by almost all countries. The Kyoto Protboa different case with the United States
not ratifying it, but participating in the negot@ts. The Kyoto Protocol entered into force
when Russia ratified it and fulfilled the requiremh¢hat countries accounting at least 55% of
the emission of 1990 ratified the Protocol. ThetekhiStates are party of the UNFCCC, but
the Kyoto Protocol was understood as a potentiageiafor the US and world economy and
was not adopted. On the other hand, United Statdgipated in the negotiation and as one
of the reasons announced that they want to sebatetie undertaken measures would not
infringe any other rights under the internatioreglimes, including the WTO (US, 2001).

4. The WTO and climate change regimes interplay

First level that has to be analyzed is the normeainterplay as described above. The
guestion was if the rules of one regime confirnoppose the rules of the other. One of their
similarities is that norms of both regimes havdrtheutes in the recognition of the need of
the continuing process of their adoption as thdleras they deal with, require the long-term
approach. Even more significant similarity could fe&ind in the common rejection of
subsidies under norms of both regimes. The sulssatie viewed as a potential danger that
could distort international trade and damage théremment and both regimes call for the
reduction and phase out of them. If we compare Ibetfimes, various differences appear

5 The emission trading system under Article 17 gbt¢ Protocol allows the developed countries taldra
excess emission credits to other countries. That Jaiplementation Scheme under Article 6 is desigfoe
the foreign investors and the host country to immaet additional credits jointly. The Clean Develamh
Mechanism, Article 12, gives the opportunity to ttheveloped countries to achieve additional emission
credits by investing in emission reduction projantthe developing countries.
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within the normative interplay as well. One of theould be described as different general
purposes of their existence. The norms under timeaté change regime were adopted to
correct the market failure and therefore, the basanomic tools how to achieve this remain
in the hands of the national governments. The tradene, with the aim to minimize the
market distortions, tries to limit the range of eomic tools available to the national
governments. The norms of the climate change regireedetermined to have any impact
only if they are respected at the global level #mel inter-governmental cooperation play a
crucial role. On the other hand, the trade regiolesrcan be adopted at a different national
speed without an important damage to the purpokdsewo existence. The problem of non-
participants is also more serious for the climabange regime than for the trade one.
Probably the most severe contrast between norrbetbfregimes is the different treatment of
participating countries under the climate changgme, based on the level of their economic
development and historical volume of the GHGs eimss On the other hand, the basic
principle of the WTO trade regime is the prohihitiof any discrimination between countries.
This stands as the most visible difference betwieemegime norms and rules.

Another level of the interplay analyses could be é¢listence of the trade measures under
the climate change regime. Both UNFCCC and Kyotuid®ol do not enable to introduce any
specific trade related environmental measuresabytconcrete environmental measure could
bring up the question of its conformity with thengeal trade rules. There is basically no
possibility of participating countries to imposeettrade measures on the non-compliers
similar to the WTO regime. The potential trade nuees as a respond on the non-compliance
under the climate change regime would be probabhsidered as a national policy by the
WTO. If the participants of any MEAs or existing ¢t Protocol decide to forgo its WTO
rights and enable the trade measures among theen vesy how to enforce the binding
environmental rules, it could be understood andogeted among them without any
consequences for the WTO regime. Neverthelesglittnate change ought to be faced at the
global level with common approach ant thereforetthde measures could not be used as an
effective tool due to the limited number of Kyot@arficipants and the problems with
implementation of the potential trade measuresagjaion-participating countries.

The climate change policies have a tremendous eti@rnimpact. The reduction limits on
the emission could lead the lower fossil fuels dednavith corresponding effects on their
prices. The other effects are generally relatedhto competitiveness of the countries that
would adopt severe environmental law. The fact thatUnited States do not participate on
the Kyoto Protocol makes it more difficult to evale the economic implications of the recent
establishment of binding emission limits. The liaditcontent of this paper does not allow us
to analyze the economic effects of both regimesimndonsequences and we will now focus
on the potential sources of conflicts between them.

The Kyoto Mechanisms as described above do noesept any compatibility problem
with the WTO rules. The interesting fact is tha¢ #mission trading mechanism could be
governed by the rules of GATS, as the secondarkeham allowances derivates exists. The
unclear question remains, how the national meadhsare aimed to achieve the climate
change regime targets could affect the internatitna@le regime under WTO. The recent
studies propose the strengthening of the cooperaebwveen the two regimes for reducing the
probability of conflict. The WTO has not yet context the climate change problem to trade
in a similar way as the other international orgahans did.

Conclusion

The multilateral environmental governance strucwaee still very limited. Although the
United Nations and its agencies play an importal&, they lack the tools to enforce the rules
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that were agreed. The other suitable organizagotmeé WTO. The complicated negotiation
system makes it very difficult to come to any bimglconclusions. The significant number of
countries prefers to agree on the common envirotaehenles outside of its framework and
concludes the Multilateral Environmental Agreemeiitsey bear many potential problems in
regards to the possible collision with the commaxée rules of the WTO.

The further international cooperation is crucial flle smooth and efficient promotion of
the sustainable development worldwide. AlthoughWAEO is probably the most appropriate
institution to combine the economic and environrakenissues together, the current
development does not promise any upcoming multdhtagreement dealing with those
problems. As for now, the activities of the Eurapé&inion ought to be evaluated as the most
detailed and complex approach to the problemsegtbbal environment and it seems that its
leading role will continue further.

This paper tried to analyze the potential areasooifflicts between the world trade and
climate change regime and its consequences faustainable development governance. The
WTO system was characterized as quite progressive td its jurisprudence under the
Dispute Settlement Mechanism. On the other harel dibcussion within its Committee on
Trade and Environment seems to be rather stagnaidggven the Doha negotiation mandate
on the WTO relationships to the Multilateral Envinoental Agreements did not offer any
incentive for any further significant developmeBie to the binding nature of the WTO
system, it could be assumed that in the case dficiowith the environmental regime, the
world trade regime would prevail. As the climateacbe was analyzed, it was stated that it
did not include any specific trade related measarescertain environmental measures would
have to be evaluated individually. Especially tregeptial trade sanctions against the non-
participating countries seem to bear severe riSksthe other hand, there are no signals yet,
that the parties are not willing to avoid any canél by mutual negotiation rather than taking
another country before the WTO dispute settlement.

It could be concluded that if a conflict betweere "#WTO and climate change rules
appears, the problematic situation would be repiteseby the dispute between the party and
non-party country of the climate change regimetytebhe dispute would be probably settled
by the WTO mechanism. The WTO rules prevent otkgimmes from using discriminatory
measures against non-parties and therefore the W3dud protect the right of the non-party
to arrange its environmental law according to ieeds. Nevertheless, the dispute would
enhance neither the climate change nor the woadetregime. The only efficient solution
would be the common initiative to reduce the disngrmeasures as subsidies and the effort
to find and use the regime synergies.

The theoretical approach, developed in the fielthefregime interplay, provide a suitable
framework for analyses of the relationship betwé#en climate change and the world trade
regime. On the other hand, the stress that it @uthe norms and institutions may lead to the
underestimating of the political factors. Due tes tfact, the outcomes may not respond to the
reality in the most appropriate way. The recentlists that were focused basically on the
comparison of the different regime norms are néficsent enough. This paper attempted to
avoid the limited approach and include into consitien wide range of factors.

The nature of the global problems and the timegumestogether with the new atmosphere
in the WTO after the adoption of Doha DevelopmegeAda led the European Union towards
the stronger support of the broader internatiostiba. The Doha Development Agenda is a
process that seems to bear the right characteriasi@ right place for a stronger international
coordination of the subjects related to the suatdendevelopment. The EU is one of the key
players of the WTO and with its own strategy fostainable development it would be no
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surprise if the WTO becomes even more importane fas the EU’'s move towards the
society with the sustainable growth and development
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